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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

In the matter of Application Serial No.: 85/806,379 
Filed: December 19, 2012 
For the mark: HOLAIRA 
Published in the Trademark Official Gazette on December 3, 2013 

Boston Scientific Corporation and 	 Opposition No. 91215699 
Asthmatx, Inc. 

Opposers, 
HOLAIRA, INC.'S FIRST SET OF 

v. 	 INTERROGATORIES TO OPPOSERS 

Holaira, Inc. 

Applicant. 

TO: 	Boston Scientific Corporation and Asthmatx, Inc., above named, and Stephen R. Baird, 
Bradley, J. Walz and Timothy D. Sitzmann of Winthrop & Weinstine, P.A., 3500 Capella 
Tower, 225 South Sixth Street, Minneapolis, Minnesota 55402, their attorneys. 

Pursuant to 37 C.F.R. § 2.120(d), Fed. R. Civ. P. 33,and TBMP §§ 405.01-405.04(c), 

Holaira, Inc. ("Applicant"), by its undersigned attorneys, requests and requires that Opposers 

Boston Scientific Corporation and Asthmatx, Inc. ("Opposers") furnish Answers to the following 

Interrogatories to Applicant's attorneys within thirty (30) days of the date of service hereof. 

Furthermore, You are under a duty to supplement Your response with respect to any 

Interrogatory directly addressed to (1) the identity and location of persons having knowledge of 

discoverable matters, and (2) the identity of each person expected to be called as an expert 

witness at trial, the subject matter on which said expert is expected to testify, and the substance 

of his or her testimony. In addition, You are under a duty to amend a prior response if You 

obtain information on the basis of which You know that the response was incorrect when made, 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
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Interrogatory directly addressed to (1) the identity and location of persons having knowledge of

discoverable matters, and (2) the identity of each person expected to be called as an expert

witness at trial, the subject matter on which said expert is expected to testify, and the substance

of his or her testimony. In addition, You are under a duty to amend a prior response if You

obtain information on the basis of which You know that the response was incorrect when made,



or that the response, though correct when made, is no longer true, and the circumstances are such 

that a failure to amend the response is, in substance, a knowing concealment. 

A. 	DEFINITIONS AND INSTRUCTIONS 

As used in these Interrogatories, the following words and terms have the meaning 

ascribed to them: 

1. "Communication" shall mean transmission of information by any means 

including, but not limited to, oral, written, or electronic communications, including, but not 

limited to letter, telephone, email, text message, instant message, or in-person communication. 

2. Opposers refers to Boston Scientific Corporation and/or Asthmatx, Inc., 

conjunctively or disjunctively, and their predecessors, successors, assigns, agents, employees, 

officers, former employees, former officers, directors, affiliates, partners, subsidiaries, parent 

corporations, attorneys or other persons or entities acting on their behalf. 

3. "Describe" or "State" means to provide a comprehensive, complete, accurate, and 

detailed description, explanation, or listing of the matter inquired of, including the date, time, 

place, participants in, and witnesses to, any event, and identification of any Document relating to 

such event. 

4. "Document(s)" is used in its customary broad sense and includes all written, 

typed, printed, recorded, or graphic statements, communications, or other matter in Your 

possession, custody, or control, or in the possession, custody, or control of Your agents, servants, 

employees, representatives, consultants, or legal counsel, however produced or reproduced and 

whether or not now in existence including, without limitation: 

All writings and recordings, including the originals, drafts, and all non-identical copies 

(including, without limitation, interoffice and intra-office communications, e-mail and 
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attachments, correspondence or letters, memoranda, notes, diaries, minutes, notations of 

any sort of conversations, transcripts of personal or telephone conversations, transcripts 

of text messages, handwritten or any other notes, contracts or agreements, permits, 

reports, studies, check stubs or receipts, statements, invoices, offers, applications, 

brochures, pamphlets, periodicals, circulars, trade letters, press releases, newspaper and 

magazine clippings, summaries, working papers, indices, printouts, teletypes, telefax, 

worksheets, telephone call records, desk calendars, appointment books, forecasts or 

projections, accountants' notes or work papers, graphs, spread sheets, accounts, financial 

information or reports, statistical or analytical records, opinions or reports of consultants, 

appraisals, or notebooks, and all drafts, alterations, modifications, changes, and 

amendments to any of the foregoing); graphic or aural representations of any kind 

(including without limitation, photographs, microfiche, microfilm, videotape, audio 

recordings, plans, charts, or drawings); electronic, mechanical, magnetic, or optical data, 

records, or representations of any kind (including, without limitation, computer files and 

programs, tapes, cassettes, discs, storage media, recordings, metadata, voice recordings 

and messages, and text messages); any other written, recorded, transcribed, taped, filed, 

or graphic matter, however produced or reproduced; and any other document, writing, or 

other data compilation of whatever form and description including, but not limited to, any 

information contained on any computer although not printed and all originals, drafts and 

copies of the foregoing. 

5. 	"Identify" when used in reference to (a) a natural individual, requires You to state 

his or her full name, residential address and telephone number; (b) a corporation, requires You to 

state its full corporate name and any names under which it does business, its state of 
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state its full corporate name and any names under which it does business, its state of

K3



incorporation, and the address of its principal place of business; (c) a business, requires You to 

state the full name or style under which the business is conducted, and its business address or 

addresses; (d) a Document, requires You to state the nature of the Document (e.g., letter, 

memorandum, contract, etc.), its title, its date, the name or names of its authors and recipients, 

and its present location and custodian; (e) a conversation, conference, meeting or other 

communication requires You, if any part of the communication was written, to identify the 

Document or Documents which refer to or evidence the communication, and, to the extent that 

the communication was non-written, to identify, as required above, the persons participating in, 

or in attendance during, the communication, and to state the date, manner, place, and substance 

of the communication. 

6. "Person" means natural persons, corporations, partnerships, unions, associations, 

or any other kind of entity. 

7. "Relating to" means concerning, referring to, or in any way connected with. 

8. "You," "Your," and "Yourself' refer to Opposers and each of their agents, 

representatives and attorneys, and each person acting on their behalf. 

9. "Opposers' Mark" means the mark identified by Opposers in paragraphs 8 and 9 

on pages 2 and 3 of the Notice of Opposition. 

10. "Opposers' Products and Services" means any product(s) or services marketed or 

sold by Opposers using or affixing Opposers' Mark, including, without limitation, those products 

and services identified in paragraphs 8 and 9 on pages 2 and 3 of the Notice of Opposition. 

11. "Holaira's Mark" means the mark identified in United States Application Serial 

No. 85/806,379. 
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and services identified in paragraphs 8 and 9 on pages 2 and 3 of the Notice of Opposition.
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12. 	"Holaira's Products" means products marketed by Holaira using or affixing 

Holaira's Mark and/or the goods identified in United States Application Serial No. 85/806,379. 

	

13. 	With respect to each Interrogatory, in addition to supplying the information 

requested, You are to identify all Documents relied upon in answering the Interrogatory or that 

support, refer to, or evidence the subject matter of each Interrogatory and Your answer thereto. 

	

14. 	If any or all Documents requested to be identified herein are no longer in Your 

possession, custody, or control because of destruction, loss or any other reason, then do the 

following with respect to each and every such Document: 

(a) Describe the nature of the Document (e.g., letter or memorandum); 

(b) State the date of the Document; 

(c) Identify the persons who sent and received the original and a copy of the 
Document; 

(d) State in as much detail as possible the contents of the Document; and 

(e) State the manner and date of disposition of the Document. 

	

15. 	If You claim that any information requested in these Interrogatories is protected 

from disclosure by an evidentiary privilege (e.g., spousal, attorney-client, clergy-confessor, 

physician-patient, psychologist-client, etc.), state the privilege asserted, the nature of the 

communications, Documents, or things not produced in a manner that, without reviewing the 

privileged or protected information itself, will enable Defendant to assess the applicability of the 

privilege of the protection, including but not limited: 

(a) the identity of its author(s) or creator(s); 

(b) the identity of its recipient(s); 

(c) its subject matter; 

(d) the identity of person(s) to whom the Document, or any portion thereof, 
has already been revealed; 
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the source of the Document; 

the date of the Document; and 

the complete basis upon which it is being withheld. 

16. The singular form of a word shall also refer to the plural. 

17. "And" and "or" shall be construed either disjunctively or conjunctively as 

necessary to bring within the scope of this request any Documents or information that may 

otherwise be construed to be outside its scope. The term "each" includes "every," and vice 

versa. The terms "a," "an," and "any" include "all," and "all" includes "a," "an," and "any." 

B. INTERROGATORIES 

INTERROGATORY NO. I: Identify each Person who has knowledge of the facts or claims 

alleged in the Notice of Opposition, and for each person identified, describe the facts or 

knowledge he or she possesses. 

INTERROGATORY NO. 2: Identify the Person or Persons with primary responsibility and 

knowledge regarding the marketing, advertising, and packaging of Opposers' Products and 

Services. 

INTERROGATORY NO. 3: Identify the Person or Persons with primary responsibility and 

knowledge regarding the policing and enforcement of Opposers' Mark. 

INTERROGATORY NO. 4: Describe the pronunciation of Opposers' Mark. 

INTERROGATORY NO. 5: Identify the dates on which Opposers first began advertising and 

selling Opposers' Products and Services in the United States. 

INTERROGATORY NO. 6: Identify when and under what circumstances Opposers became 

aware of any third parties, besides Holaira, selling product(s) for treating the pulmonary system 
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(e) the source of the Document;

(~ the date of the Document; and

(g) the complete basis upon which it is being withheld.

16. The singular form of a word shall also refer to the plural.

17. "And" and "or" shall be construed either disjunctively or conjunctively as

necessary to bring within the scope of this request any Documents or information that may

otherwise be construed to be outside its scope. The term "each" includes "every," and vice

versa. The terms "a," "an," and "any" include "all," and "all" includes "a," "an," and "any."

B. INTERROGATORIES

INTERROGATORY NO. l: Identify each Person who has knowledge of the facts or claims

alleged in the Notice of Opposition, and for each person identified, describe the facts or

knowledge he or she possesses.

INTERROGATORY NO.2: Identify the Person or Persons with primary responsibility and

knowledge regarding the marketing, advertising, and packaging of Opposers' Products and

Services.

INTERROGATORY NO.3: Identify the Person or Persons with primary responsibility and

knowledge regarding the policing and enforcement of Opposers' Mark.

INTERROGATORY NO. 4: Describe the pronunciation of Opposers' Mark.

INTERROGATORY NO. S: Identify the dates on which Opposers first began advertising and

selling Opposers' Products and Services in the United States.

INTERROGATORY NO. 6: Identify when and under what circumstances Opposers became

aware of any third parties, besides Holaira, selling products) for treating the pulmonary system
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or pulmonary conditions or illnesses utilizing a mark that incorporates the letters a, i , and r in 

sequential order ("air"), by stating: 

(a) the identity of the third party using the mark; 

(b) when Opposers became aware of the use of the third party's use of the mark; 

(c) whether Opposers objected to the use of such third party mark, and if so, the form 
of such objection; and 

(d) the outcome of any dispute over such third party mark. 

INTERROGATORY NO. 7: Identify and Describe in detail all efforts that Opposers have 

made to enforce the Opposers' rights in Opposers' Marks against third parties, other than 

Holaira. 

INTERROGATORY NO. 8: Identify each instance you are aware of in which a person has 

been confused, deceived, or mistaken about, or suggested to made any inquiry about, a 

connection, association, affiliation, endorsement, sponsorship, or relationship of any kind 

between Holaira or Holaira's Products on the one hand, and Opposers or Opposers' Products and 

Services on the other, by stating for each instance: (1) the date of such instance and identity of 

the person or entity inquiring about association or confusion; (b) Opposers' employee or agent to 

whom the inquiry was received or reported; and (c) the nature of the inquiry. 

INTERROGATORY NO. 9: Describe the typical purchasing process for persons or 

individuals purchasing Opposers' Products and Services, including, without limitation, 

identifying the purchasing Person and all Persons involved in the purchasing decision and 

describing each Person's respective role. 

INTERROGATORY NO. 10: Describe Opposers' marketing efforts related to Opposers' 

Products and Services, including, without limitation, an identification of the types of individuals 
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and entities targeted by Opposers' marketing efforts and a description of the specific marketing 

efforts undertaken. 

INTERROGATORY NO. 11: Identify each Person who provided information for the answers 

to these interrogatories, and for each Person identified, identify the information provided. 

INTERROGATORY NO. 12: Identify the Person(s) most knowledgeable about any market 

research, investigations, reports, surveys, or studies relating or referring to Opposers' Mark. 

INTERROGATORY NO. 13: With respect to Opposers' Mark, state: 

(a) the Identity of the Person(s) responsible for Opposers' conception, selection, and 
adoption of Opposers' Mark; 

(b) the reason(s) for selecting and adopting the mark; and 

(c) whether Opposers conducted a trademark search relating to such mark and, if so, 
Identify the Person(s) who conducted the search. 
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INTERROGATORY NO. 14: Describe in detail what the Opposers believe are the differences 

between Opposers' Mark and Holaira's Mark. 

INTERROGATORY NO. 15: Describe in detail the sales and distribution process for 

Opposers' Products and Services. 

INTERROGATORY NO. 16: Identify the price charged to customers for each of Opposers' 

Products and Services. 

INTERROGATORY NO. 17: Identify and describe the advertising channels and sales 

channels used by Opposers for Opposers' Products and Services. 

INTERROGATORY NO. 18: Identify each witness You expect will testify during Your 

testimony period, and for each witness identified, Describe the facts regarding which You 

anticipate the witness will testify and, with respect to expert witnesses, the opinion each witness 

will present and the basis for the opinion. 

Dated: August 4, 2014 
	

OPPENHEIMER WOLFF & DONNELLY LLP 

By: 
Barbara J. Grahn 
Dennis E. Hansen 

Campbell Mithun Tower 
222 South Ninth Street 
Suite 2000 
Minneapolis, MN 55402-3338 
Telephone: 	612.607.7000 
Facsimile: 	612.607.7100 
Email: 	bgrahn@oppenheimer.corn 

dhansen@oppenheimer.com  

ATTORNEYS FOR APPLICANT 
HOLAIRA, INC. 
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anticipate the witness will testify and, with respect to expert witnesses, the opinion each witness

will present and the basis for the opinion.

Dated: August 4, 2014 OPPENHEIMER WOLFF & DONNELLY LLP

By:
Barbara J. Gratin
Dennis E. Hansen

Campbell Mithun Tower
222 South Ninth Street
Suite 2000
Minneapolis, MN 55402-3338
Telephone: 612.607.7000
Facsimile: 612.607.7100
Email: bgrahn @oppenheimer. com

dhansen @oppenheimer. com

ATTORNEYS FOR APPLICANT
HOLAIRA, INC.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

In the matter of Application Serial No.: 85/806,379 
Filed: December 19, 2012 
For the mark: HOLAIRA 
Published in the Trademark Official Gazette on December 3, 2013 

Boston Scientific Corporation and 
Asthmatx, Inc. 

Opposers, 

v. 

Holaira, Inc. 

Applicant. 

Opposition No. 91215699 

  

OPPOSERS' ANSWERS TO HOLAIRA, INC.'S 
FIRST SET INTERROGATORIES 

TO: 	Applicant Holaira, Inc. and its attorneys Oppenheimer Wolff & Donnelly LLP, Barbara J. 
Grahn, Esq. and Dennis E. Hansen, Esq., Campbell Mithun Tower, 222 South Ninth 
Street, Suite 2000, Minneapolis, Minnesota 55402-3338. 

Boston Scientific Corporation and Asthmatx, Inc. ("Opposers") hereby answer and object 

to Holaira, Inc.'s ("Applicant") First Set of Interrogatories ("Interrogatories"), as follows: 

GENERAL OBJECTIONS  

1. Opposers object generally to Applicant's Interrogatories and to the definitions 

contained therein to the extent they seek information protected from disclosure by the attorney-

client privilege and the work product doctrine. 

2. Opposers object generally to Applicant's Interrogatories and to the definitions 

contained therein to the extent that they purport to call for information or documents not in the 

possession, custody, or control of Opposers. 



3. Opposers object generally to Applicant's Interrogatories and to the definitions 

contained therein to the extent they seek information beyond that required by the Federal Rules 

of Civil Procedure or other applicable rules. 

4. Opposers object generally to Applicant's Interrogatories to the extent they seek 

information that is neither relevant to the subject matter of this action nor reasonably calculated 

to lead to the discovery of admissible evidence. 

5. Opposers object generally to Applicant's Interrogatories to the extent they seek 

information already in Applicant's knowledge, possession, custody, or control. 

6. Opposers object generally to Applicant's Interrogatories to the extent they purport 

to require Opposers to locate or identify information that is not within its possession, custody, or 

control. 

7. Opposers object generally to Applicant's Interrogatories to the extent they seek to 

discover Opposers' confidential, proprietary, and/or trade secret information. 

8. The foregoing General Objections are applicable to and included in Opposers' 

objections to each and every one of Applicant's Interrogatories, whether or not specifically 

raised below. The objections set forth below are not a waiver, in whole or in part, of any of the 

foregoing General Objections. 

ANSWERS TO INTERROGATORIES  

INTERROGATORY NO 1: Identify each Person who has knowledge of the facts or 
claims alleged in the Notice of Opposition, and for each person identified, describe the facts or 
knowledge he or she possesses. 

ANSWER: 	Opposers object to this Interrogatory on the ground that the reference 

to "knowledge of the facts or claims alleged in the Notice of Opposition" is vague. 

INTERROGATORY NO 2: Identify the Person or Persons with primary 
responsibility and knowledge regarding the marketing, advertising, and packaging of Opposers' 
Products and Services. 
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ANSWER: 	Karen Passafaro and Beran Rose have primary responsibility and 

knowledge regarding marketing, advertising, and packaging of Opposers' Products and Services. 

INTERROGATORY NO 3: Identify the Person or Persons with primary 
responsibility and knowledge regarding the policing and enforcement of Opposers' Mark. 

ANSWER: 	Cathleen Dyer, Kurt Lockwood, and Michelle Anderson. 

INTERROGATORY NO 4: Describe the pronunciation of Opposers' Mark. 

ANSWER: 	Opposers' Mark has been pronounced as "uh-lair," "all—air," and "ah- 

lair." 

INTERROGATORY NO 5: Identify the dates on which Opposers first began 
advertising and selling Opposers' Products and Services in the United States. 

ANSWER: 	Opposers object to this Interrogatory on the grounds that it is irrelevant 

and seeks information that is unlikely to lead to the discovery of admissible evidence. In 

Applicant's Responses to Opposers' First Set of Requests for Admissions, Applicant admitted 

that it has not used Applicant's Mark in commerce prior to December 19, 2012. Additionally, 

Opposers' Registration Nos. 2856168 and 3380080 are of record and were registered, 

respectively, on June 22, 2004 and February 12, 2008. 

INTERROGATORY NO 6: Identify when and under what circumstances Opposers 
became aware of any third parties, besides Holaira, selling product(s) for treating the pulmonary 
system or pulmonary conditions or illnesses utilizing a mark that incorporates the letters a, 
i , [sic] and r in sequential order ("air"), by stating: 

(a) the identity of the third party using the mark; 

(b) when Opposers became aware of the use of the third party's use of the mark; 

(c) whether Opposers objected to the use of such third party mark, and if so, the form 
of such objection; and 

(d) the outcome of any dispute over such third party mark. 

ANSWER: 	Opposers object to this Interrogatory on the ground that the reference 

to "illnesses" is overly broad and it seeks information that is irrelevant and unlikely to lead to the 
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discovery of admissible evidence. Without waiving these objections, Opposers answer as 

follows: 

1 a. Reckitt Benckiser LLC and an Intent-to-Use application for the mark ALLAIRE. 

lb. Opposers are still investigating this subpart and will supplement when responsive 

information is discovered. 

1 c. Yes, Opposers filed a Notice of Opposition. 

1 d. Reckitt Benckiser LLC abandoned the application with prejudice. 

2a. Glaxo Group Limited's use of ADVAIR. 

2b. Opposers are still investigating this subpart and will supplement when responsive 

information is discovered. 

2c. No. 

2d. Not applicable, see above answer to 2c. 

3a. Merck & Co.'s use of SINGULAIR 

3b. Opposers are still investigating this subpart and will supplement when responsive 

information is discovered. 

3c. No. 

3d. Not applicable, see above answer to 3c. 

4a. Riker Laboratories, Inc.'s use of MAXAIR. 

4b. Opposers are still investigating this subpart and will supplement when responsive 

information is discovered. 

4c. No. 

4d. Not applicable, see above answer to 4c. 

5a. Novartis AG's use of XOLAIR. 

5b. Opposers are still investigating this subpart and will supplement when responsive 

information is discovered. 

5c. No. 
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5d. Not applicable, see above answer to 5c. 

INTERROGATORY NO 7: 	Identify and Describe in detail all efforts that Opposers 
have made to enforce the Opposers' rights in Opposers' Marks against third parties, other than 
Holaira. 

ANSWER: 	The burden of deriving or ascertaining the answer to this Interrogatory 

is substantially the same for Applicant as it is for Opposers. Therefore, pursuant to F.R.C.P. 

33(d), Opposers have produced documents bates numbered: BSC000064-BSC000088, 

BSC000090-B SC000094, B S C000549-B SC000557, B SC000714-B SC000721, B SC000772-

B S CO00780. 

INTERROGATORY NO 8: Identify each instance you are aware of in which a person 
has been confused, deceived, or mistaken about, or suggested to made [sic] any inquiry about, a 
connection, association, affiliation, endorsement, sponsorship, or relationship of any kind 
between Holaira or Holaira's Products on the one hand, and Opposers or Opposers' Products and 
Services on the other, by stating for each instance: (1) the date of such instance and identity of 
the person or entity inquiring about association or confusion; (b) Opposers' employee or agent to 
whom the inquiry was received or reported; and (c) the nature of the inquiry. 

ANSWER: 	Opposers object to this Interrogatory on the ground that it seeks 

information that is irrelevant and unlikely to lead to the discovery of admissible evidence. 

Applicant's Mark was filed on an intent-to-use basis and Applicant's Answer to Interrogatory 

No. 7 confirms that Applicant has not used Applicant's Mark in connection with Applicant's 

Goods in the United States. 

INTERROGATORY NO 9: Describe the typical purchasing process for persons or 
individuals purchasing Opposers' Products and Services, including, without limitation, 
identifying the purchasing Person and all Persons involved in the purchasing decision and 
describing each Person's respective role. 

ANSWER: 	Opposers object to this Interrogatory on the ground that the reference 

to "typical purchasing process" is vague. Without waiving this objection, there are a number of 

Persons that play a role in the purchasing process. Potential patients, physicians, hospitals, 
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clinics, and related health care entities learn of Opposers' Products and Services through 

Opposers' marketing and advertising or through word of mouth. Patients may visit Opposers' 

website or contact their physician or doctor to discuss Opposers' Products and Services. Doctors 

who learn of Opposers' Products and Services through Opposers' marketing and advertising or 

through word of mouth may contact Opposers for additional information, or may request the 

ALAIR® treatment from their hospital, clinic or health care entity. As a result of Opposers' 

marketing and advertising, or through word of mouth, patient request, or a doctor or physician 

request, a hospital, clinic, or health care entity may choose to purchase Opposers' Products and 

Services. Opposers may make initial contact with a hospital, clinic, or health care entity or the 

hospital, clinic, or health care entity may contact Opposers to obtain additional information. If 

the hospital, clinic, or health care entity chooses to purchase Opposers' Products and Services, 

Opposers sell the Products and Services to the hospital, clinic, or health care entity. Each 

individual patient makes the ultimate decision as to whether to purchase the treatment offered in 

connection with Opposers' Products and Services. 

INTERROGATORY NO 10: Describe Opposers' marketing efforts related to 
Opposers' Products and Services, including, without limitation, an identification of the types of 
individuals and entities targeted by Opposers' marketing efforts and a description of the specific 
marketing efforts undertaken. 

ANSWER: 	Opposers' marketing and advertising efforts target a wide variety of 

individuals and entities, including patients, hospitals, clinics, doctors, physicians, and other 

health care professionals and entities. Opposers utilize direct mail, email marketing, internet 

marketing, websites, website surveys, patient events, patient programs, question and answer 

sessions, trade shows, presentations, patient interviews, advertising in medical, trade, scientific, 

and clinical journals, press releases, promotion through traditional print and broadcast media, 

and other in-person events targeted toward patients, physicians, doctors, and health care entities. 

6 



Opposers have also created DVDs, brochures, and other informational material that are available 

at Opposers' websites, from doctors, from hospitals, clinics, health care entities, and at in-person 

programs, presentations, and similar events. Opposers market and advertise Opposers' Products 

and Services in connection with both the ALAIR® mark and Opposers' BRONCHIAL 

THERMOPLASTY® mark in a manner that creates a direct association between the both marks 

and Opposers' Products and Services in the minds of patients, doctors, physicians, and health 

care entities. 

INTERROGATORY NO 11: Identify each Person who provided information for the 
answers to these interrogatories, and for each Person identified, identify the information 
provided. 

ANSWER: 	Kurt Lockwood, Cathleen Dyer, and Karen Passafaro with the 

assistance of counsel. 

INTERROGATORY NO 12: Identify the Person(s) most knowledgeable about any 
market research, investigations, reports, surveys, or studies relating or referring to Opposers' 
Mark. 

ANSWER: 	Opposers object to this Interrogatory on the ground that it is 

cumulative of Interrogatory No. 2. 

INTERROGATORY NO 13: With respect to Opposers' Mark, state: 

(a) the Identity of the Person(s) responsible for Opposers' conception, selection, and 
adoption of Opposers' Mark; 

(b) the reason(s) for selecting and adopting the mark; and 

(c) whether Opposers conducted a trademark search relating to such mark and, if so, 
Identify the Person(s) who conducted the search. 

ANSWER: 	Opposers object to this Interrogatory on the ground that subsection (a) 

with respect to the identity of Persons are cumulative of Interrogatory No. 2. Without waiving 

Opposers' objections to this Interrogatory, Opposers answer with respect to (b) that the mark was 

selected because it connotes the phrase "all air" which suggests that Opposers' Products and 
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Services make it easier to breathe; and with respect to (c), pursuant to F.R.C.P. 33(d), Opposers 

have produced documents bates numbered BSC000095-BSC000096, BSC000119-BSC000548, 

B SC000621 -B S CO00622. 

INTERROGATORY NO 14: Describe in detail what the Opposers believe are the 
differences between Opposers' Mark and Holaira's Mark. 

ANSWER: 	The differences between Opposers' Mark and Holaira's Mark are 

minimal. Visually, Holaira's Mark incorporates the entirety of Opposers' ALAIR mark, but 

transposes the initial A- to the end of Holaira's Mark. The Holaira Mark adds an H and an 0 to 

Opposers' Mark. Phonetically, the Holaira Mark sounds like "uh-lair-uh," making the only 

phonetic difference between Opposers' Mark and Holaira's Mark is the addition of the terminal 

`uh' sound. 

INTERROGATORY NO 15: Describe in detail the sales and distribution process for 
Opposers' Products and Services. 

ANSWER: 	Opposers object to this Interrogatory on the ground that it is 

cumulative of Interrogatory No. 9. 

INTERROGATORY NO 16: Identify the price charged to customers for each of 
Opposers' Products and Services. 

ANSWER: 	See Opposers' Confidential Answers to Interrogatories. 

INTERROGATORY NO 17: Identify and describe the advertising channels and sales 
channels used by Opposers for Opposers' Products and Services. 

ANSWER: 	Opposers object to this Interrogatory on the ground that it is 

cumulative of Interrogatory No. 10. 

INTERROGATORY NO 18: Identify each witness You expect will testify during Your 
testimony period, and for each witness identified, Describe the facts regarding which You 
anticipate the witness will testify and, with respect to expert witnesses, the opinion each witness 
will present and the basis for the opinion. 
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WINTHROP & WEINSTINE, P.A. 

Dated: SI/ k.'"-t" t °  , 2014 
Stephen R. Baird 
Bradley J. Walz 
Timothy D. Sitzmann 

ANSWER: 	Opposers object to this Interrogatory with respect to expert witnesses 

on the ground that it is premature. Opposers will disclose any expert it intends to rely on 

pursuant to the Board's Institution Order. Without waiving these objections, Opposers have not 

identified the witnesses they expect will testify. 

AS TO ANSWERS: 
BOSTON SCIENTIFIC CORPORATION 

Dated: 	 , 2014 
By:  Kurt W. Lockwood 

Its:  Assistant Secretary 

ASTHMATX, INC. 

Dated: 	 , 2014 
By:  Vance R. Brown 

Its: Director 

AS TO OBJECTIONS: 

3500 Capella Tower 
225 South Sixth Street 
Minneapolis, MN 55402 
(612) 604-6400 (Telephone) 
(612) 604-6800 (Facsimile) 
Attorneys for Opposers Boston Scientific 
Corporation and Asthmatx, Inc. 

9368197v2 
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